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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

\'+!mf x-1'<¢1'< cpl~!ffUT~ :
Revision application to Government of India :
(1) atu Ura zca 3rf@er~zu, 1994 #t mrr siafa Rt sag Ty mcai # 6IR if
~ 'e:fNT cpl" "3Lf-'e:ITTT rem us # 3iaf gnleru 3naa 'ra Rra, 4rd al,
fclm iatea, lua f@m, def if5re, tar cfrcr raa, ia mi, { fact : 110001 cnl"
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) qf@ ml at zfTrsra ha sr arar a fa#t quern I 3rl pl
if "lfT fcnxfr "l-jO,sjlll'< ~ ~ 'l-jO,sjlll-< 'if mT aura g mf if, "lfT fcnxfr 'l-J0-sllllx "lfT~ if
'cfIB cffi fcnxfr ch 1-<xsi I~ if m fcnxfr ·l-J 0-s ll 11 '< if 'ITT mr 6 4Rau # hr g{ st I

(ii) · · In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(g) a # ae fa#t «r, TT ror if Pliiffrja lf@ tR m lf@ * fc1Ptl-lf01 if '3"ffi ~
~lf@ 'CR 6qr4i zycn #f mi 'GTI" -mm a are fhft l, aqr Raffa
1
(b) In -:::ase of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

(l'f)

(c)
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tf 300l=f \:ltlJlcirJ cB1" '3tlJIGrJ ~ cfi :f@"A cfi ~\ITT~~ <=fRl cB1" ~ ~. 3TR
~ ~ \Jll" ~ c1RT ~ frr<R cf) j,a1Rl¢ ~, 3llfrc;r cf) m 1fffm err ~ i:rx m
-mer ~ fctro~ (.=f.2) 1998 tlRT 109 m~~ ~ "ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3tLJIG-i ~ (a:rtfrc;r) Plll+-11qe1"1, 2001 cf> R"ll1i g cf> 3@l'@ FclPlf4~ m~
~-8 lf qT ~ lf, >1ffiT ~ cf> >ffu ~ >1ffiT ~ "ff cfA" +=rm cf> ~ ~-~ ~
a:rtfrc;r ·~ c#i" q1-q1 ~ cf> "fflQ.1" Ufra 3,r4ea fhur urt aRGl sr rer alar z. cBT
gggfhf siaf er 35-g lf frrelffu:r tJ5l" cf> :f@R cf> ~ cf> WQ.l" t'f3lN-6 'EfR'fR c#i" >ffu
#fl el#t aReg I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) Rf4Ga ,raga er us ica vs ya car qt zaa a zt at a) 2oo/
qm:r :fTc1R #6t ug it ur icaav arg a vnar z m 1 ooo1- c#I" qfR, :fTc1R c#i"
GiTgI

The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

fl~.~ '3tlJIG1~~~~~cf> >ffu a:rtfrc;r:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) b4a 3ala zyc 3rf@)fzm, 1944 #t err 35- 110-m/35-~ cf> 3@7@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(q) affavr qenia if@erm #tar zyca, #tr sql4a zc vi hara
3141a =mznf@raw #t f@gs q)fear ae cit i. 3. 3I. • gm, { Rec at vi
(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(~) ljcfdfc;iftia qRmG 2 (1) cp lf ~ ~ cf> m c#i" a:rtfrc;r, ~ cf> ~ lf fl
yea,h saraa zger gi arasz 3r4)#hr +ararf@rear (free) st uf?a fa tfrfacITT,
dl!$l-lcilcillci lf 3it-20, q kea sfua arras, aft +R, di5l-lcilcillci-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ '3tLJIc;1 ~ (a:rtfrc;r) Plll+-11qe>11, 2001 c#i" ~ 6 cf> 3@l'@ m ~:~-3 lf frre!ffu:r
fag 3rgar r9#ta zaf@ravi at nu{ 3rfl a f@s or@ au Ty mer t a IRhi fea
"Gi1TT ~~ c#i" 1=fl1T, °&IM c#i" .,fTr 3TTx cTrIr Tl uifIT Tg 5 lg ZIT Ga a t cffii
~ 1 QOO/- qfR, ~ m.fi I uei sar zgycan at 'lTTf, &!M clfl- 1=fT7T 3TTx WITm l'fm ~
ET; 5 Gil IT 50 Gil I 6T aT ~ 5000/- qm:r ~ m.fi I usi snr zge #t 1=fl1T,
&!:ffisf cJ5l" l=fM am W1TllT ·rznr u#fr qg 5o cga unr & asi u; 1oooo/- #ta
~m.fi I c#i" qfm- fl 51 ll cf> '< ftn-c I'< cf> "fT11 "ff ~~ I Fcna ~ ~ cf> w:r lf ffltf c#i" \Jllir I ~
~\NT ~ cf> fcITT:fl- .:r@ra- tllcf'-11 P!cf> af5f cf> ~ c#i" mm cBT 6T

.·- , 3172,3->
The appeal to the Appellate Tribunal shall be filecl'\n'::quac1i~)Jic9te in form EA-3 as

prescribed under Rule 6 of Central Excise(Appeal) Rules,·.200f~ri9'1?k81(,q~:accompanied against
(one which at least should be accompanied by a fee of'Rs1,0Q0/-j Rs.5,0ooi- and Rs.10,000/
where amount of duty / penalty / demand / refund Is upto,5Eac, 5,Jag,to 59 [ac and above 50 Lac
respectively in the form of crossed bank cir.aft in favo~~o~~~~~-~:~o/'of a branch of any

'-:., ,--, -':,'-l•Jtr:-,;,\'.•~~ ,y;'
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated .

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·nurrz ca 3f@fru 1g7o zqem ii)er at~-1 a aifa fefRa fag 3gar
Gar smaaa zar pc mr?gr zrenfenfa fufu ,Tf@rt a 3lmT if ~ ~ ct'!".~ m=a- tR
6.6.so h a urzarru zyca f@a€ C1'IT 61'iT~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

( 5) ~ 3ITT" ~ l=ITlwlT cn1" P!4'5l 0 1 ~ cf@" ml=JT ct'!" 3iN '4,- Irr 3naff fut urar ?
\i'll" vim zca, €ta Gala yea vi hara ar4l#ta mnf@raw (ruff@af@) Pru, 1982 if
~ t I
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) «ti area, hc4tr 3Ta yeavi hara 3rt)fhzr uf@awr (a#ta) a #fa 3r4ti #mi #
achr 35=7Ta Iva 3rf@fr, €&Rt err 39w a 3iaafa fan)za(gin-) 3rf@fr2&V(rg #r
icinr 29) fecris: ·€.e,cg satRt fa=ha 3rf@cu,&&y frerr3a 3iaafraa at sfaarr"il'Jf t, c;am~~il'Jf ua-tfrar#er3Garf &,rf fazr erra 3iaia smstsrat

' "
3rhf@rerf@r#tswtarf@razt
a#ctr3aravihara#3iaaf"wr fci;v'a'flr ~wcfi" #~ ~r@rc;rt

3 3

(i) mu 11 3t a 3iafr frifa za#

(ii) ~ .;im ~ z;ft' il1f "JR>Rf ufu
(iii) a sa f1m1a4 a fr 6 t' 3@"ilTd" a<r ~

-» 3ratarzrz farur amanfar (i. 2) 3rf@0Gr+, 2014 h 3vartqa fa#lar4lfhr7f@rat#
arfaarrftcrncarfvi 3rflatraffzttt

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided fu.rther that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) ~anmrt-t;Tfc!l'arcfu;r~t-~a;~\!Vcn.mlcIT\!Vcn~GUs fclatRH ormmar~d!V\!Vcn
a 10Gaar 3itszitaravg Raffaz asava 10% 3ararrtsrmare]

.:, .:,

(6)(i) In view of above, an appeal agai~_stJlii§/of:~efr:;$,hall lie before the_ Tri_bunal on
payment of 10% of the duty demanded w~ere,duty·cx~guty.. ,and penalty are in dispute, or
penalty, where penalty alone is in dispute\'\'/ ;;, <0 \ • -·

EA
. v.'-..._ "'" "' /. c•·. u,~*,,..,~ .,
\ .« "«nu o :st@
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ORDER-IN-APPEAL

M/s. Rushil Decor Ltd., 607-608, GIDC, Mansa, Dist. Gandhinagar, (for short 
'appellant") has filed this appeal against 010 No. AHM-CEX-003-ADC-MLM-048-15-16 dated

26.02.2016, passed by the Additional Commissioner, Central Excise, Ahmedabad-1 (for short 

'adjudicating authority").

2. Briefly, the facts are that a show cause notice dated 31.07.2015 was issued to the

appellant, alleging that [i] they were engaged in exempted service viz. trading activity in addition

to manufacturing goods falling under chapter 48 and 85 of Central Excise Tariff Act, 1985 and

had availed CENVAT credit in respect of common taxable services but had failed to maintain

separate accounts as stipulated in Rule 6 of the CENAT Credit Rules, 2004 (CCR); and [ii] had

availed Cenvat credit on Works contract service in relation to the Construction of foundation for

boiler and its accessories. This notice was issued based on audit objection. The said show cause

notice was proposed for recovery of wrongly availed Cenvat credit amounting to (i)

Rs.33,33,794/- in terms of Rule 6(3) of CCR for non maintenance of separate accounts for

taxable and exempted service and (ii) Rs.4,35,952/-, in terms of Rule 2(1) of CCR for credit

availed on Work contract service with interest and penalty.

3. Vide the impugned OIO dated 26.2.2016, the adjudicating authority decided the

aforementioned show cause notice wherein he confirmed the demand along with interest and

also imposed penalty under Section 1 lAC of the Central Excise Act, 1944 (CEA).

0

4. Feeling aggrieved, the appellant, has filed this appeal on the following grounds:

• The activity undertaken by the appellant is not trading; that they have three
manufacturing plant in Gujarat and they procures various raw materials for
manufacturing of its finished goods and in case there is requirement of raw
materials in one manufacturing plant and if it is there at another plant then that
materials is sent to another plant.

• The activity squarely gets covered by provisions of Rule 3 (5) of CCR as removal
as such; that as per the said provisions, they were required to reverse the credit
availed at the time of procurement of such raw material and asking reversal of
credit under Rule 6(3) of CCR is illegal.

• The documents provided during audit should always be considered as reference
and cannot be blindly followed for intercepting the ultimate substance of any
transaction; that it should also consider the facts and the arrangement of the
transaction along with the copy of invoice/ledger as nomenclature given to a
ledger cannot drive the transaction.

• The amount of credit pertaining to common input services for the plant is much
lesser than the total demand issued; that in recent amendment to the said Rule
provides that the total credit reversible on account of exempted service should not
exceed the total amount of Cenvat Credit availed during the relevant period.

• AS regards credit taken on Works Contract Service,the foundation and civil"jg of we toy an4 mars war, @reg#j.ff@.sises and me astute @)
un er a en were on y mn re.aton to an mn .the nature o some alteration and d}-- . . . . ,. _,.,
repairs on the existing machinery; that the said servide is.also be considered as
work contract service :·. ..1 \

• Extended period cannot be invoked. • t"! ls,

EE

o
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• Penalty under Section 11 AC of CEA cannot be imposable as the issue involved is
in relation to interpretation of the complex of legal provisions for definition of
input service and exempted service; that it cannot be any charge of suppression
against them.

• The appellant has relied on various citations in support of their submissions.

Personal hearing in the matter was held on 17.01.2017. Ms Kushboo Kundalia,

Chartered Accountant, appeared on behalf of the appellant and reiterated the arguments made in

the grounds of appeal. She further submitted documents viz. a certificate from chartered

accountant certificate, certifying that the transaction alleged are actually inter-unit transfer of

goods at landed cost and copy of invoices, vide letter dated 23.01.2017.

6. I have gone through the facts of the case, the appellant's grounds of appeal, and

submissions made during the course of personal hearing. The issue to be decided is whether the

demand of [i] Rs. 33,33,794/-, confirmed in terms of Rule 6 of CCR and [ii] Rs.4,65,643/

0 confirmed against Cenvat Credit wrongly taken on Work Contract Service along with interest

and penalty, is correct or otherwise.

7. As regards [i] above, the dispute as is evident revolves around Rule 6 of the CCR,

which is extensively quoted in the show cause notice and the impugned order. The text of the

rule is therefore, not re-produced. The adjudicating authority while confirming the demand has

held that the appellant is involved in manufacture of Paper Based Decorative Laminated Sheets

etc; that the appellant is also engaged in trading activities apart from manufacturing activities;

that since the trading activities has been included under the definition of exempted service they

had not maintained separate accounts for availing CENVAT credit in respect of common

services for manufacturing and trading as required under the said rule; that the appellant has not

followed the conditions and limitation laid down in the provisions of Rule 6(3) and 6(3A) of

0 CCR which came to the knowledge of the department during the course of audit conducted by

the department.

8. Rule 6(1) of CCR , clearly states that CENVAT credit shall not be allowed on input

service used in manufacture of exempted goods or provision of exempted services except in the

circumstances mentioned in sub-rule(2). Rule 6(2), ibid, puts an obligation on a manufacturer

who avails CENVAt credit in respect of inputs and input services, used in both dutiable and

exempted final products, to maintain separate records. Rule 6(3), ibid, a non-obstante clause,

gives a facility to a manufacturer, opting not to maintain separate accounts to either

[a] pay an amount of 6% of the value of exempted goods; or
[b] pay an amount as determined under rule 3A; or
[c] maintain separate accounts and take CENVAT credit as per conditions therein and
thereafter, pay an amount as per sub rule 3A of CCR.
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9. The appellant argued that they had not carried out any trading activities but only a stock

transfer the goods to their other unit taken place, as per its requirement. . The adjudicating has

concluded the activity carried out by the appellant as 'trading' on the basis of ledger account and

nature of transaction shown in the invoices as sales and purchase. He further held that no further

documents are available on record to show that the transaction was on stock transfer basis.

10. Generally, trading is an activity which carries or involves buying and selling of materials

or goods on commercial basis. In the instant case, the appellant had purchased materials and

sold to their own other unit under the coverage of commercial invoice. It is an undisputed· facts

that in the ledger records which pertains to such activities, the appellant has clearly recorded as

'internal purchase' and 'internal sale'. I observed from the copy of invoice :furnished by them

that the transaction has been shown as 'inter sale'. In the circumstances, I am of the opinion

that such activities are not a 'stock transfer' but business activities having commercial identity.

In the circumstances, the adjudicating authority has correctly concluded that the activities carried

out by the appellant is 'trading' and do not require any interference. The appellant argued that

they had an option to reverse the credit, as provided under CCR, in case of opting not to maintain

separate accounts. This argument is not tenable, looking into the facts and circumstances of the

instant case; that the period involved in this case is from 2010 to 2015 and till the records of the

appellant was scrutinized by the audit officers, they even not thinks about for reversal of credit

though they aware the procedures and provisions of rule. Even after, it was pointed out by the

audit officer, they strict to their argument that their activities are not trading. Thus, the argument

put forth by them is an afterthought.

0

11. The appellant, in support of their argument relied on Hon'ble Delhi Tribunal's decision in 0
the case of M/s Sony India Ltd [2000(120) ELT 644], by holding that the transaction of

movement of goods from one plant to another plant of same company be construed as stock

transfer and not as sale of goods. On perusal of the said decision, I observe that the said decision

is not applicable to the facts of the present case; that in the said decision, the case relates to-'transfer of goods from factory to depot and in the instant case, it relates to movement of goods

from factory to factory (appellant's own) under proper entry in books and accounts mentioning

as "purchase and sale'. The other decisions viz M/s English Electric Company of India Ltd

pronounced by Hon'ble Supreme Court and M/s A.B.Mauri India Pvt Ltd ofl-Ion'ble High Court

of Andra Pradesh is also not relevant to this case, looking into the facts as discussed above.

12. The appellant further contended that the demand cannot be more than the CENVAT

Credit, availed. I observe that in view of amended provisions of Rule 6 (3) of CCR, the Joint

Secretary (TRU) has issued a letter no. 334/8/2016-TRU dated 29.2.2016 which states that:
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being redrafted with the objective of simplifying and rationalizing the same without altering the
establishedprinciples ofreversal ofsuch credit.

(i) sub rule {I) of rule 6 is being amended to first state the existing principle that CENVAT credit
shall not be allowed on such quantity of input and input services as is used in or in relation. to
manufacture of exempted goods and exempted service. The rule then directs that the procedure for
calculation ofcredit not allowed is provided in sub-rules (2) and (3), for two different situations.

(ii) sub-rule (2) of rule 6 is being amended to provide that a manufacturer who exclusively
manufactures exempted goodsfor their clearance up to the place of removal or a service provider
who exclusively provides exempted services shall pay (i.e. reverse) the entire credit and effectively
not be eligiblefor credit ofany inputs and input services used.

(iii) sub-rule (3) ofrule 6 is being amended to provide that when a manufacturer manufactures two
classes of goods for clearance upto the place of removal, namely, exempted goods and final
products excluding exempted goods or when a provider of output services provides two classes of
services, namely exempted services and output services excluding exempted services, Page 33 of38
then the manufacturer or the provider of the output service shall exercise one of the two options,
namely, (a) pay an amount equal to six per cent of value of the exempted goods and seven per cent
of value of the exempted services, subject to a maximum of the total credit taken or {b) pay an
amount as determined under sub-rule (34).

(iv) The maximum limit prescribed in the first option would ensure that the amount to be paid does
not exceed the total credit taken. The purpose of the rule is to deny credit of such part of the total
credit taken, as is attributable to the exempted goods or exempted services and under no
circumstances this part can be greater than the whole credit.

However, this amendrri.ent reflects the interpretation and intent of the Government. In-fact Joint

Secretary himself states that the rules are being redrafted with the objective ofsimplifying and

rationalizing the same without altering the established principles of reversal of such credit. .

Even otherwise to'demand fill amount under Rule 6 which is more than the CENVAT credit

availed would clearly be against the spirit of reversal. Though the above referred amendment

has made in a clarification nature and not specified any retrospective effect, the intent of the

Government is very clear.

0 13. In view above, I hold that the activity carried out by the appellant is falling within the

meaning of 'exempted service' as defined under Rule 2(e) of CCR. It is not under dispute that

the appellant had availed Cenvat credit on input/input services which were used in relation to

both dutiable and exempted activity. Therefore, it was imperative on the appellant, to either, not

take CENVAT credit in respect of input service used in trading activity or maintain separate

accounts as per Rule 6(2), ibid. However, as is already mentioned, the appellant took CENVAT

credit in respect of input service used in trading activity and also failed to maintain separate

accounts. Therefore, the provisions of Rule 6 (3) of CCR clearly attracts in appellant's case.

However, looking into the spirit of Board's circular as referred to above, I hold that the Cenvat

credit demanded is not more than the credit availed, In the instant case, I observe that the

demand was raised on the basis of percentage of trading value. Therefore, the Cenvat credit

availed on such exempted service is required to be determined. In the circumstances, l feel that

this issue is required to be considered by the adjudicating authority for determining the Cenvat

credit availed by the appellant on such exempted service, as g9ghJ3grand the issue to the

adjudicating authority for considering the matter in view of above;diseission': ·J ' :
t « . }

- i
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I

14. Now, I come to the second issue regarding availment of Cenvat credit amounting to

Rs.4,35,952/- towards service tax paid on Works Contract service.

15. The definition of "input service" under Rule 2(1) of Cenvat Credit Rule states that:

(I) "input service" means any service,

(i) used by a provider of taxable serviceforproviding an output service; or
used by the manufacturer, whether directly or indirectly, in or in relation to the

(ii) manufacture of final products and clearance of final products upto the place oj
removal,

and includes services used in relation to modernization, renovation or repairs · of a
factory, premises ofprovider of output service or an office relating to such factory or premises,
advertisement or sales promotion, market research, storage upto the place of removal,
procurement of inputs, activities relating to business, such as accounting, auditing, financing,
recruitment and quality control, coaching and training, computer networking, credit rating, share
registry, security, business exhibition, legal services, inward transportation of inputs or capital
goods and outward transportation upto the place ofremoval; but excludes
[AJ specified in sub-clause (p), (an), )zzl), (azm), (z@), (zzzh) of clause 105 of Section 65 of
the Finance Act (hereinafter referred to as specified service), in sofar as they are usedfor
(a) Construction or execution of works contract of a building or civil structure or a part
thereof; or
(b) Laying offoundation or making ofstructuresfor support ofcapital goods
[BJ

The clause [A] has been amended with effect from 20.06.2012 which reads as under-

[A] service portion in the execution of a work contract and construction services including
service listed under clause (b) of Section 66E of the Finance Act (hereinafter referred to as
specified services) in sofar as they are usedfor
(a) Construction or execution of works contract of a building or civil structure or a part
thereof; or
(b) Laying offoundation or making ofstructuresfor support of capital goods, except for the
provisions ofone or more of the specified service; or

[BJ

16. From the above definition, it is seen that with effect from 20.06.2012, there is exclusion

for "works contract service" and "construction service" when these services are used for

construction or execution of works contract of a complex, building, civil structure or for laying

foundation or making structure for support of capital goods. The inclusive portion of the

definition covers service relating to modernization, renovation or repairs of a factory premises of

provider of output service or manufacture of final products and clearance of final products upto

the place of removal. I further observe that when the inclusive part specifically allows the credit

of service tax paid on services pertaining to the modernisation, renovation or repairs of a

manufacturer of final products and clearance of final products, what the services that are covered

under exclusion part are. In my opinion, the exclusion part covers services in the nature of

'original works' viz., the new constructions or substantial constructions and not the petty works.

In other words, if the manufacturer, instead of renovation/repairs to their factory premises/office

intends to construct a new building, in such a case no,credit.ofservice tax paid to the contractor
· .· v g».gs1s eligible. r -Y 9Ro, ·e»es-,·A/i-si •s jae° [ei
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17. Now, the question arises regarding actual works carried out by the appellant. It is the

contention of the appellant that they had taken credit on service tax paid on Works Contract

Service used in relation to renovation of the factory and alteration/repairs of machinery. On the

other hand, the adjudicating authority contended that the appellant had taken the credit in dispute

on service tax paid on "work contract services" used in the nature of civil work under works

contracts and the said services were provided in areas and structures in the factory premises and

also in relation to foundation and making support structure of capital goods. In the instant case. I

observe that the impugned notice, on the basis of audit objection, was issued to the appellant for

wrong availment of input service credit on "work contract service" for construction of

foundation of boiler and its accessories. In the impugned order also, it was mentioned that the

said credit was taken by the appellant on the said service for civil construction under work

contract. Further, the invoice furnished by the appellant reveals that the scope work involves

repairing and maintenance of work which were in the nature of civil work under work contract.

In the circumstances, there is no reason to consider the argument of the appellant that during the

period that they had taken the said credit on service tax paid on "work contract services" used in

relation to repairing of machinery, especially in absence of any further documental evidence.

18. Further, for availing Cenvat credit, the prime condition is that the requisite service shall

fall within the ambit of input service definition, as specified in the CCR-2004. In the instant case,

as per definition of "input service", the service i.e. "work contract" availed by the appellant for

carrying out in the nature of civil work, do not fall within the ambit of "input service". Since the

definition of input service itself restricts the appellant from availing the service tax credit of the

service of "work contract" used for construction, as discussed above, I do not find any merit to

discuss further aspect of argument put forth by the appellant in the appeal. Therefore, I uphold

that the appellant is not eligible for input service credit availed by them during the relevant

period. In the circumstances, the same is to be recovered from them with interest.

19. The appellant's other contention is that the notice is barred by limitation. The

adjudicating authority's justification for invoking extended period is that the appellant has

contravened the provisions of Rule 6 and 2(1) of the CCR and has also suppressed facts with the

intent to evade payment of duty. The appellant's contention is that there is no suppression of

facts since it was known to the department as they have submitted all relevant records in

November 2012 and December 2013 that they were engaged in both manufacturing and trading

activity and were availing CENVAT credit in respect of trading /work contracts also. I observe

that while submitting the records of November 2012 and December 2013 before the authority,

they had suppressed the relevant facts from the department, as such the demand for the said

period is very well within the ambit of invoking extended period In other words, show cause

notice, covering the issue discussed above, can be issued till 2017 by invoking extended period.

In the circumstances, show cause notice dated 31.07.2015 issuJ!4_~'t~h~.,_said periods, does
Ao€ea. '3
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20. I find that the adjudicating authority has imposed penalty under Section 11 AC of the

Central Excise Act, 1944 in respect of amount liable to pay under Rule 6 (3) of CCR. The

penalty imposed under the said Section is required to be modified as the demand of amount

liable to pay under Rule 6(3) of CCR is modified, as discussed at para 14.

21. In this backdrop, I partially modify the impugned order. The appeal filed by the

appellant stands disposed of in above terms (3r41aai arratRta 3r4it ar fart 35qi#
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